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HIS STh 56 AAIA-T & SHATT FIHT HXAT § T g T6 A 0 T qanieafay = ey 1 werw
STETL T ST ST TOETvT ST YEd &< qehdll &, StelT & Q& sredr & foreg g wehaT &1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

IR FXHIT H IGO0 STAa:-

Revision application to Government of India:

(1) HeRlg ITET [0 ATATIH, 1994 T T Taqq H= qQATG TG ATHASAT 5 1% F QeT<h &TeT hr
SY-ETRT F TIH I & SqNd GaUeror sraed el qi=e, WRd 93, & qamed, e @3,
=TT Ai5rer, sfew I waw, ¥9g 9T, 7% et 110001 T &t ST =118 -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) = wr & g % wTer § o QT grimee @ ¥ Gl avenne At avw e | ar B
VST & G8Y YVSTIR & A of ST §T 7 &, 47 Fefl woemmR a7 wios # =18 ag fedt sfrvar |
7 TRl HUSTIR /T AT & THAT % SIXIT g% &l

mrgtactory to a

In case of any loss of goods where the loss occur in transit fx S
) . JFA N e
,,aﬁbﬁm&gxqﬁl?é)«gourse

warehouse or to another factory or from one warehouse to anothg :
. % . o N s s e
of processing of the goods in a warehouse or in storage whether izy a\,-.)‘?gl_c.{?)‘ry;gn in a
",ii'i"f,{vr In i
warehouse. ' ?-‘:‘.’:1"’ i
i [
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(@) W%Wﬁ?ﬁtrgwq%ﬂﬁﬁﬁﬁﬁmwmm%ﬁﬁﬁwﬁeﬁrwwﬁmw
TS e o (X9 % ATH § ST 1T o S1g< [T UE 4T T4 § [aifaq gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@@ e g FT e B ST SR & agl (T a1 ges ) [ata B qw g

In case of goods exported outside India export to Nepal or Bhutan, w1'thouét
payment of duty.

(@) i ScuTeT it SUTET Yoo F YT g S SYLT Hiee T At TS g 3R X QST ST 59
T U e % qaria smgRh, Tdier & gRT 91 a7 99 0% A7 9« § 6O stfafRaw (7 2) 1998
=T 109 gRT Mg Y T 7N

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. ; |

(2) 0w Scared g (rfier) RammEstt, 2001 F faw 9 % siavfa e ya= dear sg-8 # &t
giaat ®, I eneer & wfY e IR R’Ats ¥ fiv o & Hacger-smesr T srdler aeer & ar-ar
gfat % arer 3w sree T ST =Ry I9e Ay @rdr g T ged Ay & sl gir 35-3 |
et & 3 SFaTT & 9ea & AT EeR-6 AT @ Iia 91 gl algyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS amae % 9Ty Sigt 67 W UF o1 €99 AT 399 FF gl 77 200/ - FF e £
ST 37T ST Held¥ehy U AT@ § SATaT 1 af 1000/ - #F Fier SFrare ¥ A7)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT Yo, Hrald ST Lo Ta TaT HT AT 1T = TATIRTor & e erchier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FesiT STITeR o ATemad, 1944 Ht a=T 35-a1/35-3 % siavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) STRivEd TR=g § JaTT A F orarar i adier, o= ¥ A9t & A\7 9%, 717
ITEA [ T qarae rdietg =ararieee (Reee) # afs et iy, sEagmEme § 20d ¥,
FEATT A, AT, MEAFR, JgaeaE-380004|

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty ~

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively, "Bch/e._fnrm“.»of
crossed bank draft in favour of Asstt. Registar of a branch of any [nomﬁateal\ ,h%

Yloeg b3
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) aﬁwaﬁ&rﬁﬁwa@ﬁwwﬁ&r%%a‘rmw@Esr%ﬁrqﬁ%wwtfﬁ?ﬁ
m%ﬁmwaﬂ%qwaw%@%gq%ﬁ%%m%ﬁw&%ﬁﬁ%ﬁmw@uﬁwﬁw
FATATTEHCOT B TF ST T Fesid G Al TF A T Jrar g |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that:the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) R geF ATFRIT 1970 FAT FUET Hit oGyt -1 F siaia eiig Y agar 3w
TS AT TSNSy FATRATY Rt arferrmd F omear & ¥ weds 6l & IR € 6.50 3 &7 =¥y
o [Eehe T GIAT =18 Y |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescnbed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁﬁﬁ%mﬁﬁﬁﬁwﬁﬁﬁﬁﬁaﬁtﬁﬁﬁmﬁwmﬁdﬁw‘qToﬂcu%Gﬁ%‘ﬁm
[, Feald SCATET (o U HaTehT STYTe(1 ~aTATTereReor (raitater) Faw, 1982 # R 3

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T YFH, Frald SCTEH [ Td QAT STTel g ~gTAT e (Rrte) @& iy erfiet 3 "oy
¥ Fqeqq T (Demand) Td €€ (Penalty) & 10% T& STHT AT STRAT gl gefilen, SIT&Had q& Sl
10 #XE €I g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el ITITE §[ea ST FAThT o Siarta, ST gV &aed @f 94T (Duty Demanded)|
(1) €F (Section) 11D % aga Wt T,
(2) Tor T T YT FiSe Wi AL,
(3) ¥ wiee fMadl F = 6 & aga 37 T

og & ST ¢ st ardfier # wger g StAT Y e H ardier aTiee v % e g o = fRam
T g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
~ pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iliy  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) waﬁ&r%ﬁaﬁﬁmﬁm%waaﬁsﬁawWwaﬁﬁaﬂwg‘rﬁw‘h%m
e ¥ 10% TFIAT TR S 78T et que e g1 7 705 F 10% AT 9 A S AHAT 21

In view of above, an appeal against this order shall 11e}e-_ re HHEN] _\{1buna1 on
payment of 10% of the duty demanded where duty or duty and.ﬁpenait‘y"&“are* Psll\:l dispute,

or penalty, where penalty alone is in dispute.”

oy

.9\'&&?(1:5‘7

of THE Coh

Page 3 of 10



F No. GAPPL/COM/STP/1424/2023

3TUITIRT 31E2T / ORDER-IN-APPEAL

~ The present appeal has been filed by M/s Guru Construction Company, F-13,
Pujan Complex, Modhera Road, Mehsana, Gujarat-384002 (hereinafter referred to
as the appellant) against Order in Original No. 146/AC/DEM/MEH/ST/Guru
Construction Company/2021-22 dated 01.04.2022 [hereinafter referred to as
“impugned order”] passed by the Assistant Commissioner, CGST, Division :
Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as “adjudicating

authority”].

2.  Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration No. AALFG9773HSDO001. As per the information received from
the Income Tax department discrepancies were observed in the total income declared
by the appellant in their Income Tax Return (ITR) when compared with Service Tax
Returns (ST-3) filed by them for the period F.Y. 2014-15. In order to verify these
discrepancies, an email dated 08.05.2020 was forwarded to the appellant calling for
the details of services provided during the period F.Y. 2014-15. The appellant did

not submit any reply.

2.1 The jurisdictional officers considered that the services provided by the
appellant during the relevant period were taxable under Section 65 B (44) of the
Finance Act, 1994 and the Service Tax liability was determined on the basis of value
of ‘Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR)
or “Total amount paid/credited under Section 194C, 1941, 194H & 194 of Income
Tax Act, 1961” shown in the ITR-5 and Taxable Value shown in ST-3 return for the
relevant period as per details below :

Table-A
(Amount in Rs)

Sr.
No Details F.Y.2014-15

Taxable Value as per Income Tax Data i.e. Total amount
1 | paid/credited under Section 194C, 1941, 194H & 1947 Sales/Gross 8,50,88,459/-
Receipts from Services (From ITR)

Taxable Value declared in ST-3 return 7,28,35,257/-
3 Difference of value mentioned in 1 & 2 above 1.22.53.202/-
Amount of Service Tax along with Cess (@12.36 % including Cess)
4 | ot paid / short paid ' 15,14,496/-

Page 4 of 10




F No. GAPPL/COM/STP/1424/2023

3.  Show Cause Notice vide F.No. IV.16-13/TPI/PI/Batch 3C/2018-19/Gr.II
dated 25.06.2020 (in short ‘SCN’) was issued to the appellant, wherein it was
proposed to:
> Demand and recover service tax amounting to Rs.15,14,496/- under the
proviso to Section 73 (1) of the Finance’Act, 1994 alongwith Interest under
Section 75 of the Finance Act, 1994 ;
> Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994;

4.  The said SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs.15,14,496/- leviable on differential taxable value of Rs. 1,22,53,202/-
* for the period F.Y. 2014-15 was confirmed under Section 73 (2) of the Finance Act,
1994 alongwith interest under Section 75. Penalty amounting to Rs.15,14,496/- was
imposed under Section 78 of the Finance Act, 1994 alongwith option for reduced
penalty under proviso to clause (ii). Penalty of Rs.10,000/- was imposed under
Section 77 (2) of the Finance Act, 1994 and Penalty @ Rs.200/- per day till the date
of compliance or Rs. 10,000/- whichever is higher, was imposed under the

provisions of Section 77 C of the Finance Act, 1994.

5.  Being aggrieved with the impugned order, the appellant have filed the present

appeal on following grounds :

» The appellant are a partnership firm engaged in the business of Construction
work. On the basis of income tax return department has issued show cause
notice which is not received by the appellant. The appellant has closed their
firm; hence, no any communication was received by them. As due to non
availability of details of show cause notice, appellant was unable to submit
any documents to adjudicating authority. The adjudicating authority has

decided the matter ex-parte.

> Further, they. submitted that the show cause notice demanding service tax is
without any verification and base for the period F.Y. 2014-15. The notice has
been issued on the basis of income tax return filled by appellant for the period.
Thus there is no suppression of facts or mis information, the SCN was issued

on only third party data regarding certain information, which is against the

d

laid down principal of structure of notice and %@@tfc@mulm regarding

\Q’éﬁ%\
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F No. GAPPL/COM/STP/1424/2023

incorrect. However, the department has issued such notice with same
structure, it is not just and proper and against the principal of natural justice.
It can be concluded that department is raising such notices is kind of fishing

notice or creating roving inquiry.

» The notice is issued under Section 73 by invoking extended period of time.
As there is no such suppression of or misstatement which cover under Section
73 of finance Act. The notice itself has no base or verification which leads to
cover under section. It is important to note that all notices are issued are
similar in nature and without any verification. In this regard, they relied on
the judgement of Hon’ble Courts in the case of M/s. Cosmic Dye chemical Vs
Collector of Cen. Excis»e, Bombay [1995 (75) E.L.T. 721 (S.C.) held that
a) the burden is on the revenue to prove any of the above elements to
uphold validity of an extended period of 5 years.
b) that detailed verification must be made prior to issuing SCN and

complete details be provided to the person in the SCN.

> The adjudicating authority has passed ex-parte order without considering
various exemption, abatement notification available under the provision of the
service tax act. The appellant has carried mainly government work which are
exempted under the notification No 25/2012. In this regards, the appellant

hereby produce the relevant clause of the notification which is as under,

13. Services provided by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of, - (a) a road,
bridge, tunnel, or terminal for road transportation for use by general public

> Hence it can be concluded that such services are out of the purview of the
service tax and service tax is not applicable on it. They submitted the relevant

ledger and supporting document. The appellant hereby request you to kindly

consider the same and set aside impugned order.

> Penalty would be imposable where there is intention to evade the tax. As
discussed supra there is no intention to evade tax rather all tried to complied
with provision to best of their belief. The appellant has act on bonafide belief

and tried to comply with provision of the act. They.zelied upon the decision
o K ‘"\-. '«.\\
d ) > )
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F No. GAPPL/COM/STP/1424/2023

of Hon’ble Supreme Court in the Hindustan steel v State of Orissa 1978 ELT
(J159).

6.  Personal Hearing in the case was held on 08.09.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He
reiterated the submissions made in the appeal memorandum. He also subnﬁtted that
the appellant provided construction services to Government Authorities, which are
exempted from service tax under mega exemption notification. He submitted that
the impugned order was not received by the appellant by post and he had collected
it in person from the department at a later date. A copy of this letter dated 02" March
2023 to the adjudicating authority in this regard bearing acknowledgement is placed
at page 17 of the appeal. He requested to set aside the impugned order.

6.1  Vide their additional written submission, the appellant reiterated the grounds
submitted in their appeal memorandum and submitted that since the issue in the case
pertains to interpretation of statutes, therefore, penalty is not imposable. They re-

submitted copies of the documents submitted alongwith the appeal memorandum.

6.2 On account of change in appellate authority personal hearing was again
scheduled on 10.10.2023. The appellant replied vide their letter dated 10.10.2023,
wherein they submitted that personal heafing was held in the matter relevant
documents were submitted by them. They requested to consider the same and
compléte the appeal procegdings as they did not want any further personal hearing.

Considering the above submissions of the appellant on record the appeal is taken up

for decision.

7. 1 have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during hearing, subsequent written
submissions dated 10.10.2023 and the facts available on records. The issue is to be
decided in the present appeal is whether the demand for Service Tax amounting to
Rs.15,14,496/- confirmed vide the impugned order alongwith interest and penalties

is legal and proper or otherwise. The demand pertains to the period F.Y. 2014-15.

8. It is observed from the case records that the appellant were registered with the

service tax department and have filed their Service Tax. Returns (ST-3) during the

£s 2o\
hout classifyinle the services
%’%{‘f /fyj /g

)
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F No. GAPPL/COM/STP/1424/2023

provided by the appellant which implies that, no further verification has been caused

so as to ascertain the exact nature of services provided by the appellant during the
period F.Y. 2014-15.

8.1. Here, I find it relevant to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
" (Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21%*October, 2021
To,

All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg. :

Madam/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected fo pass a
Jjudicious order after proper appreciation of facts and submission of the noticee

Examining the specific Instructions of the CBIC as above with the facts of the case,
I find that the SCN in the case has been issued mechanically and indiscriminately

without causing any verification and without application of mind, and is vague,

being issued in clear violation of the instructions of the CBIC discussed above.

9.  Ifind that at Para 14 the impugned order, it has been recorded that no Written
Submission was filed by the appellant. At Para 15 of the impugned order, it has been
recorded that the opportunity of personal hearing was granted on 18.02.2022,
14.03.2022 and 23.03.2022 but the appellant had neither appeared for hearing nor

asked for any extension. The adjudicating authority had, thereafter, decided the case

ex-parte.

10. Regarding the merits of the case, it is observed that the appellants have

claimed to have provided services to Government agencies which are exempted from

O B
o

£ {2
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F No. GAPPL/COM/STP/1424/2023

In order to have a better understanding the relevant portion of the notification is
reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax
New Delhi, the 20 th June, 2012

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 th March,
2012, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i) vide number G.S.R. 210 (E), dated the 17 th March, 2012, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby exempts the
Jollowing taxable services from the whole of the service tax leviable thereon under
section 66B of the said Act, namely:-

1. Services provided to the United Nations or a specified international
organization,

i2. Services provided to the Government, a local authority or a governmental
authority by way of construction , erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of —

(a) a civil structure or any other original works meant predominantly for use other
than for commerce, industry, or any other business or profession;

11.1 Examining the above legal provisions with the facts of the case I find that
during the period F.Y. 2014-15 the appellant have provided Construction related
services which is undisputed. Further, from the Form-26AS for the period F.Y. 2014-
15 submitted by the appellant I find that it is evident that they have provided services
and received credit under Section 194C of the Income Tax Act, 1961 amounting to
Rs. 69,16,121/- from the ‘Dharoi Canal Division No.3’; amounting to Rs.
38,61,807/— from ‘Sujalam Sufalam Division 2’ and amounting to Rs. 21,15,743/-
from the ‘Executive Engineer R&B Division Navsari’. I also find that all the three
entities i.e ‘Dharoi Canal Division No.3’, ‘Sujalam Sufalam Division 2’ and
‘Executive Engineer R&B Division Navsari’ fall under the definition of Government
authority and the amounts received from them under Section 194C of the Income
Tax Act, 1961 pertains to services provided by the appellant to these Government
authorities. Hence, the services provided by the appellant totally amounting to Rs.
1,28,93,671/- to these three Government authorities merit exemption in terms of

Sr.No. 12(a) of Notification No. 25/2012-ST dated 20.06.2012.

11.2 Itis further observed that as per the SCN and the impugned order the demand
of Service Tax amounting to Rs. 15,14,496/- was calcula /ted—on .the basis of Taxable

Value amounting to Rs. 1,22,53,202/-, whereas from/ﬁe 1’"*as310;,1\ supra, Services

v:" & g‘
provided by the appellant amounting to Rs. 1,28, 98;-6 1/- gl,g"*’ex f}p

G
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Sr:No. 12(a) of Notification No. 25/2012-ST dated 20.06.2012. In view of the above
the demand of service tax amounting to Rs. 15,14,496/- calculated on the taxable
value of Rs. 1,22,53,202/- raised and confirmed vide the impugned order appears to
be unsustainable. As the appellant did not get an opportunity to put the above facts
before the adjudicating authority the matter needs to be remanded back to the
adjudicating authority for fresh adjudication after following the course of natural
justice. The appellant shall put up all the relevant facts and documents before the

adjudicating authority.

12.  Therefore, the impugned order passed by the adjudicating authority is set

aside and the matter is remanded back for fresh adjudication.

13.  3fUiAwdl GRI Gol &1 715 37U BT USRI SRIGd i1 I forar Sar g1

The appeal filed by the appellant stands disposed off in above terms.
heng
~J351./0-22
FATEG el

g (3rdreq)

T /Attested : Dated: 3{ e October, 2023

ey
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By REGD/SPEED POST A/D
To,

M/s Guru Construction Company,
F-13, Pujan Complex,

Modhera Road, Mehsana,
Gujarat-384002

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar

3.  The Deputy/Asstt. Commissioner, Central GST, Division-Mehsana,
Gandhinagar Commissionerate

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website '

7 QGuard file
6. PAFile
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